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I'iarge part; on the new Court of Clalms ieglsla—, :
tion’ followmg SBOGSZ and'the Introductlon of
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‘ ;':"recommendatlons Qur outgomg Chatrperson Jill
‘ Wheaton, did an excellent job ofstaylng on: top of
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From the Chalr

By Nancy Vayda Demb:nskf

Lookmg back at the 2013-2014 session of the'

these fast—movmg issues. As a: result, the Councﬂ, o

- was.able to engage in meanmgful discussions about these issues, and take policy "

. _ : j - postttons on them "Ihank you, _l!ll1
-’Deeds Prolects ...... 7 h

- appeal briefs; the proposed use of appendices to appeal briefs; the Section’s recent ~7 '
o proposéd amended cour rule on the: use of video depositions at trial; and the much " -
' ..antlc1pated e—ﬁllng in the Mlchlgan Supreme Court.

o Addltlonally, the Sectlons Economlcs of Appeliate Practtce Cornmlttee is host-.
' . ing a program entitled “The Virtual Law Office,” on Friday, October 17, 2014,
- from 9: 00 a.m. t0°1:00 p.m., at Hyatt Placeat the Subutban Collectlon Showplace - ..

in'Novi.

‘Continued on next page '

Lookmg ahcad ‘we recently ktckecl off the- 2014 2015 session at the State Bar of -

: Mlchtgan annual- meetmg on Septernber 18,2014, by hosting ‘a program entltled

. Preservmg and Presenting the Record-on Appeal ‘The panelists mciuded Mlchlgan:' :

" Court of Appeals Judge Elizabeth Gleicher, Michigan Cotirt of Appeals Chief Clerk o
-“Jerome W Zimmer, Jt., Michigan Court of Appeals District Clerk' A.ngela P DiSes-

“sa, and our Sectlons Chair-Elect, Beth Al Wlttmann of the Kltch ﬁrm The panehsts o

' dlscussed among other thmgs the logistics of how the Couirt of Appea.ls handles pa‘—-_

“per versus electronic trial court records; the use of bookmarks in electromcally filed -




. myself commltted) some fundamental erfors by appellate
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| -»Suggestlons for Improvmg Your Chances when';'. |
~ Applying for Leave to Appeal to the Mlch|gan |

- Supreme Court
| ByFrederick M. Baker, Jr

E As one who has practiced before the Michigan Suprerne 7
8 Court, and who for eight years was prwrleged to serve the’
Court as-a Commissioner, I have observed (and- probably

.~ cournisel, both experlenced and 1nexper|enced at the critical .
S appllcatlon stage. Apart from mistakes that can be ascribed

.10 lack of ability or effort, which no advice: can remedy,* ‘most-
. canbe traced to a failure 1o follow the two. most basic rules of
© persuasive wrltmg Know your audlence, and write for your v

** audience.

_— When you. apply for. leave o appeal your a.udtence obvr—«‘
» _',“--_ously is.the Court, as well as the commissioner who will - -
... prepare a report-on which the Coutt relies in- its initial review: -
e of applrcattons for leave to appeal.? Because the Court and -~
2 its seaff are fully capable of extractmg from the récord what .

- is required to perform its reviewing function, the mevrtable
7 errors and oversights of advocates usually are not fatal. But
"even with the best will, the Court cannot remedy afl deﬁcren— T

. cles in the. applications it reviews.’ It simply does not: “have

~ thar tiny fractlon of successful- applrcants, o, if you are: the

L o respondent, of persuadlng the Court that the applrcatron o
~;should be denied, you must’ establish a relauonshrp of trust :
* . and conﬁdence with your reader. This article is mtended 10 .

provrde concrete suggesuons for accomp[lshmg that goal

Statmg the Issue _
“The best guldes to advocacy are the rules governmg it:s

The first subsection of thar rule that an astonlshmg aum-

© "This requirement has three discrete components.

| “The questtons presented ”

‘First, you must determme what’ questrons are presented

7 for review: Yet most advocates fail to realize that not every
" claim of error that was presented in the Court of Appealsis - '
o necessarily grant—worthy Many appltcauons are written with. -

~sceming obliviousness to how to identify and preperly state ~ .

- the’ question presented This often stéfns from the ac[vocate s'-‘ S

failure to grasp a fundamental principle: ‘the Supreme Gourt '

" dies npt éxist to correct error. You cannot state the questlon
V presented correctly ‘without: keeping this elemental factin - ...~
- mind. Youware: appealmg Sfrowmthe. om"y Court in oar sys- o
L7 terh deslgned to correct ertor; the Court of Appeals, Stoa. .-
 Court whose' only concérn normally is whether, any-errof.” ¥
© . below notw1thstandmg, the quiestion presented is sufficiently -

- 1mportant fo warrant a dzscretzonmy grant of leave to'appeal.” 7o
~.You srmply cannot correctly frarne the question presented Lo

“inan appllcatlon for leave to appeal to the Supreme Court -~
without referring to the grourids for graniing ledve enumerated__' e

. in MCR 7. 302{B)(1) (6). - Yet: a substantial propomon of -
. the time. In 2012; the miost recent year for; which complete S

: ‘statistics arc avallable, the Court received: 1,978 case ﬁlmgs,
s - and dlsposed of 2 048 cases.? L Of these, only about 5% were. f’l L
", -grants of leave.’ “To i improve your chances of bemg among

- 'apphcatrons contain staterhents of the issue merely assertmg o
- :that'dne or ‘both of the courts below “erred.”

Do riot leave it to the reader to tease out whether your

o appltcatlon presents airissue that presents one of the grounds
" that warrant 2 grant of leave' State the isste, and drgue the
_issue, in. such 2 way. that you relaté whatever error otcurved .
; :jbelaw to.one of the grounds for gmntzng leave to appeal.® Thls .
5 '~'_.'may seem obvious, but miany. applications do not even a.llude o
" to the grounds for -granting leave, let alone argue that one or-
“rriore exists. “The reason for this is often obvious:. through the " .
. miracle of modern word processing; the application is often " ;
: e ;nothmg more than a recaptioned and slightly revised version of
‘ For.an apphcanon the rule that should gulde every word you - '
. utreris MCR 7. 302( A). Yet itis not an exaggerauon to say '
.. that many applicationis seem to be written by advocates who -
' think the rule does not. apply to them. :

the applicant’s:Couit of Appeals brief. That was an appeal by

S rlght, 50, of Course, it contamed no d1scussron of the grounds - S
: for granting leave to appeal to the Supreme Court. ’

- Always bear in mind that the application’s argument and

R , 'analysw must be presented in terms of the fule pescribing

"~ ber of advocates d1sregard in multrple ways is.7.302(A)(1)(b). )
e requires the application to include “the questions presented
- for review related in congise terms to the facts of the case.” -

- the grounds for granting leave.- If you have not even ad-

dressed those grourids, you have greatly reduced the already

" long. odds of ‘obtaining leave. In the absence of any gurdance SR
“from you, it may not be readily discernible why yourcaseis =~
~ an appropriate one for the Court to devote its scarce-time

ST
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and resources to: cleCIdmg Bear in mmd too, tllat the de- }
to the Supreme Coutt, arleast four judges have done their -~

best to decide it correctly. Certamly, the Court is unlrkely to-
search for grounds that the-applicant! has not advanced The.

ments,-that the Court wrll apply in deciding the apphc_atlon. :

Related in.concise terms.

The issue statement is to be “concise,” a term \ that appears

-three times in MCR 7. 302(A)(1) because the Court is Jealous '

" of its time. Yet issue statements commonly run’on for two or -

o -threé hundred words, forcing the reader to analyze the case. to-
S dlstlll and correctly frame the issue. Tr'is foolish to state the .
“issueat such length that the reader is lost before completmg

“ it Usually a drsorgamzed issue statement reflects a mmd that :

has not refined the question sufficiently to present a “concise’.
statement of the material facts and. proceedings or a “cosicise”

- vocate considers every fact “material,” and so’ 1ncludes them
all in. the issue statement, the material facts are llkely to be -

“obscured in the resulting word thicket, and the first: opportu—

& ity to make an ally of the reader is lost. o
_‘ One understands the advocates dllemma, because, at least
_in some sense; 2 great ‘many ficts may be more-or less rnaterlal
At feast two approaches can be used to resolve this drlemma.
. The ﬁrst is to state the issue in terms of the faCts, but nor-
to inclisde so much Factual detail that the facts-obscuge the -
- issue.? 'I]us approach probably. will requlre several. attempts
and much critical revision. ' The effort is worth it, though
"notonly | becasse it is an effective way to préseit the ques-
tron so'that an (as yet} uninformed réader can understand
it réadily; b but also because the process of. reﬁmng thie issue -
o ‘statement to conform to this modél forces the advocate to
i 1dentrﬁr the few truly material, potentially drsposltxve facts.

-Eliminate adjectives, being sure to excise anything thacriti-

* cizes the other party of the courts below.® Revise and reﬁne
-the issue to.its essence as nearly as possible.
.. ‘Ifyoufind that you cannot bear to feave out potentially
R sngnrﬁcant facts, or believe that thé issue truly cannot be -
!. stated without reference to a lengthy and complicared cluster
- of facts, consider the alternative model of prefacing a brief .

statement of the issue with an introductory factual Statem‘ent, :
- rather than attempting to include every fact in a run-on issue -

- statement. - Be considerate of your reader, who, unlike you,
' has not been living in the case for years, comes to it with -
" no knowledge of its facts, and has none of your deep—seated
_conviction about its merits. Thus, rather than preseriting

" your reader with a run-on monstrosity of subordinate clauses -

- peppered with semicolons (or, worse, not even- peppered wrth
semicolons), use the opportumty to state the issue to inform
-, the reader by tightly organizing and concisely stating the
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fault” d1sposmon is to deny leave: By the time a case comes

effective advocate must argue the case in terms of the require-

argument See MCR 7: 302(A)(1)(d) and (¢). ‘When the ad- ,‘

- foundational facts in a brief paragraph that will be compre- ~

hensible to the uninitiated reader before then providing a

" concise statement of the issue that comprises the most mate- -
- rial facts:* This alternate issue template can be highly-effec- .
- tive when the issue arises in a truly complex factual setting:

“To the facts of the case.”

- Finally; do remember that the issue must be stated in such
a way that it is related in concise terms to the facts of the
case. To follow this rule, you must identify and convey to -

your reader what facts of the case give rise to the (grant-wor-
- thy) issue presented. An issue stated without reference to the

. facs, such as, “did the courts below err jn. concludmg that o
 plaintiff was not entitled to relief under all of the circum- .. -
-stances presented,” is certalnly stated in a way that is “related *

to the facts of the case,” But it dogs not.identify those facts for
the reader. Take the time to‘identify; and then properly state..

 the issue in ternis of, te- material facts, It not only will in-
- prove. your reader’s understandrng of the case, it wrll 1mprove
your own analysrs, and thus your argument L

Statmg the Facts

- Agam stressmg ‘the word ConClse,” MCR 7. 306(A)( I)(d) o
' requlres the advocate to provide:a “concise statement of the
. material proceedmgs and facts mnﬁrmmg to MCR 7 212(C)

(6).” That rule, in tirn contairis a- detailed list of r: require- ~ -

nments that will reward study and’ observance ©

Desplte these clear drrectwes, many applrcants srmply

R summarlze seriatim the testimony of every- witness, leavmg it
to the reader o glean from a disorganized and indiscriminate ..
' welter of information what is significant. "That. approach notl_'

.- only obscures the material facts and proceedisigs in a thicket
. of peripheral and imimaterial information; it also automati-+ .-
- cally violates the requirement that your statement of facts be
- chronolog[cal 2 1t also makes it fess probable that you will -

note the points on"which the parties and’ witnesses dlsagree, g
as the ritle also requires.* More 1mportantly, it foohshly »
“alienates the reader at the beginning, when the statement of

~ facts should be establrshmg a rapport and a bond of rrust.??
Perhaps some advocates fail to observe these requlrements

‘because they fear that leaving any_,thmgoutwdl open them to.".
- criticism on the ground that they have omitted some unfa-
-vorable fact.® The solution to that is #ot to violate the rule

by including every fact, regardless of whether it is material. ¥

 Although the impuilse to be over-inclusive is understand- -
able, it should be resisted. If you know your case, you know
- which facts are matérial. You should confine your statement of -

facrs o those that have a bearing on the issues presented and

contribute to understanding the case. Do the work necessary

to organize the facts chronologically, being sure to provide
accurate references to the record, transcript, and exhibits, and

. notmg the points on which the witnesses CllCl not agree.
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_“If the proceedings are at all complex, and especially if the
o procedural posture of the case has a bearing on the issucs '
" presented, consider summarizing the proceedings sepatately -

‘from the summary of the material facts.® Sometimes the '

) 'procedural summary will be most helpful if it precedes the. -

_ “statement of material facts, and sometimes it will be more ef-
~ - fective if it follows them. Consider carefully and choose the -

" order thit works best for presenting your case.

. Awell orgamzed and concise statement of the material facts :
“and proceedmgs thar complies with both MCR 7.302(A)X1)(d)
- -and 7.212(C)(6) will greatly enhance an apphcatlons chiances -
- of sucgess. Conversely, one that does not comply presentsa

golden opportiinity that-d respondent should always explort

.. .the chanee (indced, the obhgatlon) to weaken any bond. the -
. apphcatlon has forged with the reader by lrnpalrmg the. cred- P
R _' 1blhty of i its statement of the facts. The respondent can’ do so-_, N
- °* "and, at the samie: time, both forge a bond with the. reader and -
S shape the readers nnderstandmg of the case, by provrdmg a0
- counter-statement of facts, pointing out the i inaccyracies.and -
L deﬁcrencres in the appellants staternent of facts
-+ arethe respondenr, don't waste thiis opportumty If you are the '
apphcant do not give the respondent this opportunity: An ap-
e phcants first tactical. Vlctory comes from prov1dmg a staternent .
~of facts-and: proeeedmgs so-accurate and complete that the R
respondent is obhged to acceptr e L

»20 Af you
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Fmdmg and Cltmg the Law Real[y Helps
An arguiment must conform to MCR 7. 302(A)(I)(e)
by lncludrng citation o authorlty 2 Hyou fail to prov1de

B ".‘authonty to support a, point in your argument that is- critlcal
" to'the success of your: application or response, the Court rnay,
.. "but certainly is not obligated to, do- your work for you. As
R f']ustlce Voelker famously observed; in an: oplmon frequently
-, cited to ‘this day, “[t] he appellant himself must first adequate—
ly prime the pump; only then does the appellate well begm
oo to flow” Mitcham v Detroit, 355 Mich. 182 203 1959).:-
LT Though the Court seldom mvokes its power under MCR
i 7.302(F) to'strike a nonconformmg brief it o&en apphes the
. rulein Mitchain that an argument unsupported by authonty
1 is unbriefed; and thus abandoned, and leaves the neglectful
S ',party where it found it. ' : e

Inan age oF computerlzed research, no one has any ekcuse-

for leavmg a critical point unsupporred by aurhonty Do -~
- the work, o risk losing because'you did nor. Though the |

. _Vf»jCourt and its staff may choose to research a point or asser-

7 tion thata party fails to support with authority as the ap--
' j'phcatlon goes through the review process, an argument that
. consists of nothing bur unsupported-assertions is unlikely to-
. win the day. Yet'such. arguments are d1sturbmgly comumon,
- which is especially. surprising when one considers. that the.

advocate_has, by hypothesis, already had: swo ,opportuntrre? .

 to research and brief any issue that has been preserved for. ~ -

Fal '201'4._VoL 18, No_.;:ér,

appeal Indeed if it has not been briefed, it is not preserved
for appeal.?? Those who do not learn from history fruly are
doomed to repea it. “This i is your chents last chance, don't

'sacrlﬁce it out ofsloth

Arhculatmg How Your Case Fits
Harmoniously ‘within Current Doctrine
is Essential to Successful Advocacy
" Unless you have been sleeping under a tree for the last

fifteen years, you know that great changes in Mlchlgan law

have occurred since 1999. Among other things, that is when
the Court began to embrace and employ a textualist ap-

“~ proach to analyzing issues of const’1tut1on'al legisiative, and-
. . contractual intent and meamng ~This analytical approach
‘has produced srgmﬁcant chariges in both sitbstantive and -
appéllate procedural faw. This drricle is-not a primer on-all
changes that have occiirred, but' thls partxcular change in the
.. Court’s:analytical approach to. dectdmg cases provrdes an.
”-'-.:--'example to illustrate my pomt '

:The Courts focus on the text ofa constltutlonal statu- -

tory, or-contract provision affects not only the standard of -
: revrew,'*‘“ but also has changed the tools of i mterptetatlon,
r,-such as legislative bill analyses, formerly used to ascertain
s .leglslatwe intent.® 1once observed an oral argument i~ .
" ‘which the advocate urged. that the meaning of the statute at

issue was apparentfrom the discussion of the law’s purpose

o contalned in a House Leglslatlve Analysm That advocate had‘
". ‘not: done his homework As a result, he not only missed an
. opportunlty to persuade the Court to hlS position by relying ... :

‘on md1canons of leg1siatlve intent. that are deemed permis- "

.mbleand persuasive guidesto “textualist” lnterpretatlon,“ but - .
S '..almost certainly actually : al1enated and deterred a majority- - .
+ of the Court from embracing, the argument he advanced' by o

- -basmg it on authority that the Coirt deems untrustworthy: -+ -

- Examples could be multiplied, because the Court’s deci- -

sions of the past decade and a half have transformed: many -

' substantive'and procedural areas of the law. ‘The pointiis

51mply that an applicant who seeks the Courts i interveition

~must do the research necessary to be aware of and sensitive to .
the rules the Court will apply in analyzmg the merits of the'

.argument advanced. 'An’ advocate always must be at pains to
formulate-any. argument in terms, and support it with current -
" duthorities, that comport with the rules and modes of analy- -

- sis:that the Court has _made it plam it Wlll heaceforth apply.

Every Word is Not a Pearl
Brevity is.the soul of wit: We all know it, yet too many

' “advocates make the mistake of -regarding the 50-page limit
of MCR 7.302(A)(1Yand 7. 212(B) as a goal, racher than a
maximum. Remember that the '_C_Jourt,has 2,000 applica- )

*__tions to consider, and that yours is no more o less important .

. than the rest. Assist the Court to do right by your case in

13
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" the limited time available by making your brief as shott,
_ -plain, and simple as possible. That brevity will be appreci-
- ated. Although 50 pages may be required in a.case that has-
'unusually complicated facts, an unusually large record, oran

~unusually large number of appealable issues, most applica- - -

"~ tions.can be presented — and would be bezter presented — in

- half as many pages. An advocate should strive to confine

- the application to the fewest pages consistent with a fair

- ..'statement of the facts and the “concise” "statement of the
- argurhent that is both required by MCR 7.302(A)(1)(e) and ~

necessary- to demonstrate that the case satisfies the criteria for - -

 granting leave to appeal. The Court will not benefit from, or
- be receptive to, unnecessatily lengthy arguiment. The-: more -
* concisely the argument is. presented, the more persuasive

. and effective i it is likely to be.” Once you complete 4 draft of
. your argument, edrt it.ruthlessly and repeatedly to improve B
o orgamzatron, ehmlnate 1epetition, delete excess words, recast

. - passive sentences in the active voice, and so on.” Shorren it

Loas, much as p0551ble '

Av0|d Personallty

. Appellate worlc can'bé a monastic occupatron Irnagme j
e that you are alone ina room with the record and the briefs. .

- You may her ligtle else all day except:the sitbvécalized voices .

“iof the advocates who wrote those briefs. Imagme what it is -

like when. those bricfs contain’ mean-sp1r1ted blckerlng and
_ name-callmg by counsel who have such: low regard for each

..~ other(or, woise, the courts below) that they cannot.résist. - "

o -_ : mfectmg ‘their. arguments Wlth ‘these f'eehngs, inflicting them

~: on the reader. Insults, accusatrons, sarcasm, and ad hommem' )
~ artacks have no.place in an apphcatlon They aré unpersua- = = oy .
. sive. They are also unprofessronal Rise above your feehngs R

Exclude them from your brief. Remember the passage of -

. conduct toward the Court. Finally, | remember. chara reader

oo who is forced: 1o, “listen” to these obnoxrous, angry voices,
" rather than to the reasoned argument of professionals that
-~ the rules require, may well be unsympathetic to your case.. =
~Behave yourself. You are practlcmg an honorable professron -

ot the apex of the Mrchxgan court system. ‘Set aside personal

- “animosity and comport yourselfas the professional you are ;
. lucl(y to be. You owe that to your client, who is countmg on f P

you to present the best case possrble

Conclusmn
I have trled to folIow my own admonition, and keep thrs
article reasonably short, so T have confined myself to the

" most important lessons gleaned from my experience as 2n ad- "
" vocate and the erght yedrs I enjoyed the prwllege of assisting. ~ .
. the Court to perform its singular mission in Michigan’s one * . -

- 14

s
court of j Justzce If anyone reads this, and I have siucceeded
-in imparting even one useful suggestion to each person who
does, 1 will have assisted not only the readers, but also the
Court and its staff in performlng theu‘ endless, and endlessly -

satrsfymg, tasks Good. luck gy

Editors Note.‘ 7751‘; am'cle orz'ginal{y appeared.in the May
2014 Insurance and Indemmty Law Journal and is reprinted.

' wzrb their j permmmn “and our appreczatmn
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Endnotes

. S O ‘Exoept ; perhiaps, thie motto of Boxer, the tireless and stalwart -
"+ the Lawyer’s Qath in which you protised to | “abstain ﬁ'om FEE

e all offensive personality,” and your ethical obhgatlon under g
- . RPC 3.5(d) to refrain from undlgmﬁed or dlscourteous

.- drafrhorse in George Orwells Ammal Farm, | ‘1 wxll work.
N _fharcler

. llance every- time. -

w2 The comrmssroners report summarlzes the ¢ase and performs .

" asortof analytical triage on the ofren impasing Body of brrefs
- motlons, exhlbrts, and’ transcrrpts that, like Marleys cham, : : '
s forged below and follows a case.as it wends its way up o .- ‘
- the Court, It is used to decide whrch cases need the more. - -
: thorough monthly conference review. by the full Gourr that

S s requited in the roughly one-quarter to - one-third of the ap— -

pllcatrons not diSPOSCCl of under the Court s order w© enter
’ . .V(OTE) procedure o

©. Fora detalled descrlptlon of the | process the- Court Follows o !

~ between the circulation of the commissionef’s Feport and the -+
"~ -.ultimate drsposrtlon of applications not disposed of under . .~

~ the OTE procedure, during which the Justices typically

circulate memoranda and request additional information -

“IHard work- and preparatron wrll beat unprepared brll-'-{ C

. and supplemental reports, see Oberg and Brubaker, fnsights o
.on tbe Mzcbzgan Supreme Courts Comtdemttan qupplmmom Do



- *for Leave to Appeal, 87 Mich Bar J 30 (February 2008) {the

authors are the Court’s current. Deputy Chief Commissmncr ;

o and Chief Commissioner, rcspcct[vely)

3 ' Mtchlgan Supreme Court, Annual Report, 2012, ac p 4 See

" hap:llcourtss. m. gov//ldmzmstmhon/SC}‘lO/Re.raurce:/Documenr:t/ '

Publzmrzom/Smtzsrzcs/ZO12/2012MS Cl4nnualRepart pelf (Last
accesscd on March 3, 2014)

4 Accordmg to the Courts webstte, [t]}le Supremc Court re-.

ceives about 2, 000 applications each year and ‘grants leave’ in

.y . about 100 cases.” * hitp:Hcouris.mi gov/edumtzofz/leammg—cmter/
Pagey/Mzc/ngam—Currmt—Caurt -System.aspxn - (Last acccssed
March 3, 2014) o

, S Although initended: prtmat[ly for use by counsel in preparmg
their briefs and arpuing their case after feave has beeii granted;

; can beé found on-the Couirc’s website, at hizp: Heourts. i, i govl. .

_ﬁar%2OCoumel pc{f (last accessed March 11, 2014)

AR In addmon, an arncle that was mcluded among the mater:als

- ence;. Chlef Justice. Robert P, Young; Jr.; Eﬁctwe Suprems’. .
- Court Advocacy: Advice from the Chief Justice, Institute of -
Contmumglegal Lducation;:containg information,, mmghts,‘

Court, mcludmg several that apply at. the appllcatton stage.’.

re

6 Obvlousiy, the cireuit court serves that functton in appeals

appellatc system is an analog

7 For an. excellcnt exphcatmn of why that dlstmctlon matters, N

" see sz[berrszc/ﬂgzm, 545 US. 605 617-618 125 S Ct
2582 162 L Ecl 2d 552 (2005) )

appeal ifyour case does not prt:scnt any-of the grounds that
- -prompt the Court to grant leavein sucha tiny fractlon of
" -cases, you should analyze your case sensitively, teallsttcally, N

“ and lmagmatwely, niot only as you decide whether to'seek

- leave to appeal, but also.in deciding on. what isstes ro seek-

leave to appcal and what relief to tequest If you think the .

* Courrt.may conclude that “niere error” niot meriting a grant '
_“of leave has occurred in your case, consider whether you-

" should suggest altcmatlve rellef in case the Court dcc1dcs to -

deny leave to appeal

For example, in a case in which the Coure oF Appeals has

- exercised its discretion o den)ra delayed appl:cat[on for leave‘ N

' toappeal, thcreby leaving uncorrected the very sort.of error
that:it exists and is designed to correct;, would it be sufficient

: to obtain a- remand for COHS!dCl’ath[l as on leavc gr:mted’ Re--

' useful lnformatlon can be found in thc “Guide for Counsef Ini "~ -
Ca.ses To Be Argued In The Mtchtgan Supreme Court, whidh.

Courts/Mzc/xgamS'upremeCourt/Docummts/MSC érZOGmde%ZO.. -
T provzded at the 2013 M1ch1gan Appellate Bénch Bir Confer- o

’ and suggestions sure o be useful io advocates in the Supreme o

“from- thedlstrxct courts, but Tam speaking of the basic ap- - o _‘
pellate model; of Which the dlstnctlmrcult/Court of Appeal:. o

Because that dtstmctton is.s0 important, and because even thc _
prcsence of some STTOr May not warrant a grant of leave to~ -:°
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E membcr that the Court is reluctant to grant leave in any case C
in which dhie Coure of Appeals has not already fully considered =

the issue presented. - The alternative of a-remand to the Court

Lof Appeals is a form of error correction” in which the Coutt’
~can and often does engage, because it does not entail the _
. commitment of irs limired resources that the requirements for

gram:mg leave are destgned to husband

s 'kSlmllz_lrly, consider whethet a tcmand for reconsideration in

light of a decision of the Supreme Court (either one issued af-<

~ ger the Coure of Appeals decision or oné the Coutt of Appeals
did not consider), or another decision of the Courr of Appeals

that is controlling under MCR 7. 215(C)(2) and 7.215(J)(1),
would serve your client’s interests better than an unsuccessﬁ.l[

o appllcatlon for leave to appcal ‘And so on.

JIn short, ify you are concerned tha.t thc error in your case may
not preserit the grounds for granting leave prescribed by MCR ..
~-7.302(B), consider whether grounds éxist tu request alternative:
' relief tharwill gee your case back before the Court of Appeals c
" <> which exists to correct etror. ‘Considér whether such relicf
-should be réquested in the altemative And consider whether,.
 and if so, how, to'include or suggest that alcernative in stating
..~ the issue: Do nat rely an the Courk-to think qf these - possibilities.
i iw or ma/ee thise ]udgmeno' zznd decmom - ﬁ:r you, but do bear
. in mind that the commissionier’s report can = and. aften does = : 1_ C
o inélude-aliernative proposed orders, Fr an appropriateicase, your. -
R applzmrmn should include remoned altérnative requesty for relzq" o
o thar tbe Court can camzder in [zeu 0f gmntmg leave o

; ‘.:,'You must explam why the clalm presented does (or, ify you are’ o
- - che rcspondent, does not) (1) involve'a substafitial quéstionias |
~-fo the valldlty ofa leglslatwe act; (2) involve a question of sub- -

L stantlal public interést and is agairist- ‘the state (or its agencyl
- subdtvmon/oﬂ'icer) (3) iivolve a lc_gal principle of major _

J-ﬂgmﬁcance to “the state’s ;urlsprudence, (4) sattsFy the specxal -
. grounds that miist be shown in'an appeal beforg a decisionby -~
- the Court of Appeals, (5) mvolve a clearly erroneous. dectston

S that “will cause: matetial i injustice” or that “conflicts witha - -
S Supreme ‘Court cleasnon orancther decxston of the Court of . .
- Appeals;” or (6) is an appeal from aii erroneous decision of the S

Attotney Dlsctplme Board ‘that will-cause a. matenal injustice. -

B ‘MCR7302(B)(1) (6):.

: For cxample, thts issué statémeént, drawn from. the facts of .
" Bronson Methodist Hospitul v Allstate. Insurance Company,
. -286 Mich App 219 (2009), Iv gtd 488 Mich 918 (2010}, tv .~
S vacated 489 Mich 925 (2011), distills to a manageable length

“a complex question of statutory mterpretanon, leaving for the
“statemnent of the facts and the argument the factual develop-
-+ ment and statutory analysis necessary to unpack the issue in -

detail and fully expla:n its ]urtsprudential btgmﬁcance

When the clalm:mt hospltal satisfied the ttmmg require-

- mentsof MCL 500.3174 by ﬁlmg its claim with the As-

signed Claims Facility within a year of the first and last dates
of service, and timely filing its “action” after the Facilicy
appointed a servicing insuret, does the one year back rule of.

MCL 500.3145 bar recovery, in this casc of first i 1mpres_ston_, S



j_ Mic’ih'ig,an Appeliate Practice Journal

bcwuse clatmant rendered all of thc services for: whlch ir
_ 'secks payment slightly more than a year before the © action”

. was filed, owing to the short delay that occurred bcforc the

- ‘~Faclllty appomted the scrvrcmg msuter>

10 See Avord Pcrsonaltry, infra.

11 Conisider ¢his example drawn from the Facts id MaJCSlZIC Golf ;
" LLC, v Walden Lake Country Club, Inc, 297 Mich App 305. s

(2012) revid-and remanded ___Mich ; 840 N, w.2d

f_305 2013, Mnch LEXIS 2045 (December 20, 2013)

) B The Court oprpeals held, in a publlshed opmlon follow—

: . ing a decision of this Court holdmg that-a lease must be- |

" - coristrued “as written,” that, urider the strict worchng of the o

" lease, the laﬂdlord ray terminate the lease-even-for a rton—

- material default. The Court OFAppcals did ot conblder, .

g howcver (1) whether the landlord gave notice of defanlc - =

'.-by tcglstt:rcd mall return réceipt requested -as the leasc

S "rcqmrcd and (2) whcther, in light of extended negotlatlons :
s while. the défaule extsted during which thé landlord did.1 not
" invoke the power fo terminate the lease, a questlon of faet
. existed whether the Tandlord’s riotice of defaulc adequately

conveyed the landlorcls intent to tctmmate ‘the’ Tease, and

- 'jthereby cause a forfctture of the tenants several mlllron dol— R

- laes of leasehold imptovements if the default was not cured L 16

' Under these circumstanees;

Dtd the, Court of. Appeals clearly err in failmg to constdet '

' whicthier, under «// terms of the lease; and noc just the term’

e ,authorrzmg termifiation for.any dcfault, aliowmg the larid-" o

B lord to declare the léase termlnatcd will result i a forfelture
s dlsproporrtonate to the materlahty of the default that a

T "_-matertal mjusttce to the tenant will result’ -

12 MCR & 212(C)(6) tequlrcs

(6) A staternent of Facts that must be a clcar, conctse, and

. chronologtcal marrative. All material facts, both favorable and

. unfavorable,- -must be farrly stated-without argument orbias;

- Thé staerént imust contain, with specific pagé:s referénceso’ .

e che. eranscript, the pleadings, of othct document or. paper ﬁled
Awrth the mal court, :

(a) the nature of the act[on, .
(b) the character of pleadmgs and proceedmgs, .

(c) the substance of ptoof in sufﬁment detarl to: rnake ie .'

7' - mtelllgtble, mdlcatmg the facts that are in controvctsy

B (e)' the rullngs and orders of the trial coutt; . -

16

- and those that are rog;

) the dates ofimportant ins_trurnents and events; -

(f) the verdlct and )udgment, and

(g) any other IMatters necessary to an undetstaudmg of (he | o , ).
" °20 See MCR 7.302(D)(1) and 7.212(D)(3)(a).

controversy and the questions mvolvcd

s 13 7. 212(C)(6)( A statement of facts thar must be clear, concise,
14
S5 ¢ th

" dispose of most cases under the OTE system, also must state *

. the facts. Most advocares are unaware that the Clerk currently -
‘will accept for filing a disk containing an electronic version

and cbronalagzcal ).

: Sce M_CR 7.21 2(C)(6)(c} !

Remember that the commissioner’s report, which is used to -

" of the application or response. Also, you should be aware

thar, probably by the time you read this, the Clerlds office will

. have implemented e-filing, -E-filed documents will be avail-

g -JYou also shouid be aware. that once e—ﬁlmg is lmplcmented (ic .:

- able system-wide to the entite Court and its staff, making it
- posstble for all ro go ditectly to the application, response, and
. any reply at will. This will mark a sea—change, in‘my opinion, -
+ in how the Court functions, by giving Justices and their clerks:
~ inscant access to'the entire application: file:

_will be optichal in the beginning, with the goal of eventually
“being mandatory in‘most cases, probably excepting prisoriers

and other in pro per partles) allhard copy dpplication filings ‘

o will be scanned into a searchable pdf format that will be avatl—
e -.al)lc system-mde to the entire Court and its staFF even IF the .

- Lo ‘thusly

" case was not e—ﬁled

See’7.212(C)(6) (Al material facts, both favomble tmdzmﬁz- S

* vorable, must be stated without argumcnt or b!as )

'Blacks Law chtlonary (Onlmc) (2d ecl) deﬁnt:s matetlal ]
E Important, more-or less necessary; having mﬂucnce U
T or efFect, going to the merits; havmg to do.with matter,as -
_dlstmgumhed from form An allegatlon is said-to be material :
“whén it formsa substantive’ part of the case présented by the

- pleading. Evidence offered in @ cause, or a question prapnunded

' 1',8- |

o i material when it is relevant and goés to the siubstantial matters -~
\ © indispute, or has a legzrzmnre and effective mﬂuence or bmrzng .
" on t/ae deaswn of the case:’

(Emphasts added)

Seé MCR 7. 21 2(C)(6) (“The statement rnust contam, wrth

specific page references to the transcript, the’ pleadmgs, or - ..
- .other document or paper filed with the trial court’ the facts R
' and ptoceedmgs listed in the rule)

19 Preparc your statement w1th one ﬁngcr on the, rule, domg 50.°

- will ensure that you include whit the Court needs; and save T
the Court and commissioner the trouble of searching an unfa- -
1 Cmiliar record to find what you'could and’ shoult_i have included’ -~
. in'your application:
* ter of pleadings and proceedings;”

" that are in controversy and those that are not;”
- important instruments and events;” “the rulings and orders of -
the trial court [and, in the Supreme Court; those of the Court ‘

“The nature of the action;” “the charac- .

sufficient derail to make it intelligible, indicating that facts e

“the dates of

oprpeaIs] “the verdict and judgmen:” and “any other mat-

- ters necessary to an understanding of the controversy and the

. questions involved.” MCR 7.212(C)(6)(a)-(g)-

“the substance of proofin = .



21 Somctlmes a respondent confronted wzth an accurite state-

“ ment of facts and proceedings may try to'blunt the impact of -
" accepting it by adding a vague qualification along the follow-
= ing lines: ~“Respondent accepts applicanc’s statement of facts;.

b -S.Ll-bjCCl.T t0'the additional facts noted in the foliowmg argu- ©

_nients.” This is both unpersuasive and contrary to- the rule; ~

* thisis the respondent’s time to put up. Ifyou believe that the

apphcants statemernt is incomplete, “point{} out [its] i 1naccura— oo
“cies or deficiencies.” If not, be grateful for the brevity the ap- -

pl[cants accurate statetiient allows you w0 achteve and present
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" Court’s discussion two years ago, in Peaple v Williams, 491
_.M_i'ch 164, 178 {2012), of the prop‘é'r approach to statutory - .,

. analysis and determining legislative intent. The Williams ma- -

jority criticized the dissent because it “would have this Court

" interpret-the robbery statutés in accordance with an unstated

“legislative intent rather thian the-plain meaning of the words

" ¢hosen. This approach to statutory interpretation has been

" consistently criticized and rejected. So too has this Court rejected
the dissent’s resort to unauthoritative legislative analyse.r in arder

T e dzxpldce smmz‘my language (Footnotcs omitted).

your argument :
- - Among the authorities c1ted in the 'Wzl[uz?m Courts dtscusston

22 Thc apphcatlon must inchide “a concise argument, conformmg ' were Frank W Lynch & Co v Flex Technolagies, Inc, 463 Mich
“toMCR 7.2 12(C)(7), in support of the appellant’s positian on.
each of the stated questions ‘MCR 7.212(C)(7); in-turn, re~.
. quires that the argument include “a staternent of the appllcable T
- standard or standards of review and supportmg author:tlcs,

A and 1f a statute, ordmance, tule, Judgment, or constltutlona.l . Circuit (Kennetb Henes v Continental Bmmm:) 468 Mich109,"
 provision is mvolvcd it must be rcproduced in"the brief o oran. }' o 115 05 (2003) (discussing why a fegislative mmljms, as opposed -

e addendum to it L to ather forms of legislative history, is a poor azd in statutory

LA ﬁeble indicator of legislative intent and is therefore general[y
e ~unpersuasive tool of statutory comtmctzorz) and Inre Cerxzﬁed
- Question from thé Unired States Court of Appmk for'the Sixth

by Courts when construing a statute. ) [Emphasns added ]

25 Mztcbam, supra Though the Court has dlscretmn to conmder

2" dnigsue that was not prcscrvcd bélow, if n nécessaty to prevent . 1. oy
a mlscartlage of justice, “[m]ore than the- fact of the loss of [a™ e 26 See, & g Peaple v Gardrzer 482 Mlch 41 57 58 (2008) Where o
" mom:y ]udgmcnt ina CIVIJ case] i is needed o show a mlscarn DI the Court sald ‘ : -
riage of jisstice or- ‘manifest i mjustlcc, [and] such inhererit power s
lé tobe cxcrcxscd oniy undcr what appear to-be’ compcilmg
*gircumstances; . " Napier v ) Jacobs, 429 Mich 222, 232- 234
(1987). In short, do not courit on the’ Court to remedy the
) 1-dcﬁ<:|cnc1€5 of your bncf or your fallurc to prt‘:scrvc at 1ssue

for appeal

As we have 9tated construmg an unambtguous statutc by
"rclymg on leglslatwc ‘history ““[a]t the Very most . . allows
" -the reader; with equal plauslblllty to pose 3 condusmn of
* his'own that differs from that of the- majorlty”’ (citations
. Vomlttcd) Furthier, ‘not all legislative history is of equal value -
' ) ' T JIn re Certified Questlon 468 Mich 109, 115 n 5; 659
’524 szmaﬂ v Czty of Burton, 493 Mlch 303 31 1~312 (2013), . E NW2d 597 (2003). Soine historical fzzm mity allow courts o,
thls anafysns the facts shed / light on. the Legzslatures dﬁ‘iﬂnﬂuw acts, For -

. L ' BT U R dnstance, we may consider. that an enactment was intended | o

S ‘-:'Thls case’ mvolves the mterpretatlon and appllcatlon ofa L repudiate the judicial i Snitraction. Qfa statiite; or we m:zyﬁnd
* stature; which is a question of law that this-Court réviews: de ‘

“ 1 “novo., Wheir i mtcrpretmg a statuite, we follow. the cstabllshcti 7 beforesenling on the Iarzguage a m:zll_'y enacted; Otbier. frcts”
* 'rules of statutety construction, the foremoac of whichisto " .

L howeyer, such as smﬂ amr{yses ay"legzs/atzan, are szgmﬁmm{y
E dlscern and give effect to the intent of the ch:slaturc To'do: L less visefil because they do not necessarily reflect the intent oftlye L
L -so, we bcgln by examining “the fhost. rellable eviderice of that = S

L e Legmﬂam:‘ema bod_y {Emphasts added]
"_intent, the langudge of the statute. iesclf. . 1E the languagc . o .
: . tofa statute is clcar and unamblguous, the: statute must be . 27 This artxclc is no¢ mtended to- ptowde mstrucnon an matters
e . enforced as written and no furcher ]udlaal construction is L of,styie,_but for the reader who désires an exccllent samuary
R pcrmltted Effect should be given to every. phrase, clause, of the rules for plain and effective persuasive writtrlg,’ I récom- .

~ ~and word in the starute and, whenever poss:blc, no word -
. -should be treated as surplusage or rendered nugarory. Onljr

L when an ambzguzty exists in the language of the siatute i it .

v proper - for a court.to go bqyemd the statutary text to. ascertain .

. legz.datwe mtenr [Footnotcs omtttcd emphasns addcd I

_over.30 years of labor in thc vmcyatd of plain langua.ge and
.effectlve wrltlng e

25 Comparc che rcfcrcnccs twenty years. ago. irv Peaple v erldc
448 Mich 58; 67-68 (1995) 0 1eglslatlve history,” and cmng
-a House Leglslatwe Analys1s as a source ofsuch hlstory, to the :

17

578,587 (2001) (stating that “in Michigan a !egz:[al‘we'ana{yst: o

interpretation and thus Should be aicorded o I).‘.’ijl little szgnyﬁ'cance i

i 'f comntains a- typlcal statemcnt of tht: standard of rev1ew reﬂcctmg L draw reasonable tnﬁrerzces about the Legzs[atures intent 586{1:{56 C

' ; it be{z)ﬂl to compare multzple diafts del):zted by the Legzslamre R

mend _Ioscph Kimble, Wntmg for Dollars, Writing to-Please; - -
- Carolma Academic Press (2012), whlch distills che authof’s ™ -



