 " A CIuarterty publlcatlon of the State Bar of Mlchlgan ] Insurance and Indemmty Law Sectron EE
e o .'.VOIume'],'No.'z a—iA_pri_Iif_z‘m;r_;.ﬁ
" Inthis Issue R Sy

- ’S'ecﬁoﬁfue'ws .

__— j'From the Chalr
’ -'*__:ErameM Poht.

' 2 EdltOI‘S Note
© . Halo, Carmll

LT SR S USSP

S Phctos from L|I:|gator s Gmde to Navrgatlng the New Mrchlgan Bus:ness Courts Semlnar..'_;..3‘._;.__.'..-;.._.'1'.__‘..-..f.". 3 -

"_‘A:_Announcement Searchable Dlrectory of Sectlon Members
‘ 2013 2014 Offlcers and Counc:l '

Tl

SaasenmsnerELutgny

. - ,Slgmﬂcant Insurance Demsron'
e iDeborahA. Hebert L

‘_'-Insurance and Indemn:ty 101 The Certlflcate ef Insurance and Senate Brll 71 5
';;:.HaIO,CarroII e S T T

_EFIISA Dec15|ons of Interes ' o
_ _' MrchaeI‘ R. Shprece and Krmben'eyJ Ruppel

.\—;_ ;‘.'j

‘isuggesﬂons fOf |mpr0Vlng Your Chances When AppIylng for Leave to Appeal to SR
o - the Michigan Supreme Court....;;.’.‘._.)..r..‘.., ..... PR S meeed e ivansin e -_..7,.:_...;..,.,;.'-..'..:;.'..'......_._'...'.;'3'_ o
'-"'FredenckM BakerJr B RPN ST '

o Insurance Coverage for. Cyber Rlsks is Changrng eisfenianesgeanegades e et 13 7
' &Douglas Yaung B , : . : : )




Theu Journal of Insurance and 'In_demni'ty Law _

A

As one who has practlced before the Mlchlgan Supreme’
Court, 'and who for eight years was prlvlleged to serve the
court as a Commissionter, I have obsérved: (and probably myself
commrtted) some fundamental errors by appellate counsel, both
e experrenced and mexperrenced at the crirical application stage. .
~ Apart from mistakes that can be ascrrbed 0 iack of ability or ef-

a failure to follow the two most basic rules of | persuastve wr:tmg
“Know your audlence, and write for your audlence R
““When you. apply for leave to appeal, your audience obvra
';;"ously is-the court, as well as the comrmissioner - who-will pre-
. pare a report ort whrch the court relles in rts lmtlal review of -
‘ appllcatlons for leave' to appea! “The ¢ commrssroners report
S summarizes ‘the case and. performs a sort of- ana[ytrcal triage-
- on the oFten imposing body of brlefs, motrons, ‘exhibits; and -

7 _{_ transcrrpts that, like Marley's. chaln, is. forged below and fol—- o

- lows-4 case as it wends its way up to ‘the- court. It is-used to

 .one-quarter to one~thrrd of the apphcatrons not drsposed of
' 'under the court’s order to enter’ (OTE) procedure k)
Because the court.and its staff.are fully capable of ¢ extract—

“ally'are'not faral.. But éven'with the best.will, the’ court cinriot-
'_Imremedy all deficiencies i in.the apphcatrons it revrews Ir srmply
- does: not have the time. ~In 2012; e miost recent year for:.
Y ‘whrch complete statistics are avallable, the. court, recelved 1978 -
“case filings, and disposed of 2048 cases.> Of these, only about
,7 5% were grants. of leave." To.improve your chances of berng
" among that tiny fraction of successful applicants, o, if you are

“should be denied, you must establish a'relatronship of trust-.

" provide concrete suggestlons for accomphshmg that goai

r_',_:Statmg the lssue

.. The best guides to advocacy are the rules govermng it. Ai-
-";__:though intended prlmarlly for use by counsel in preparlng

but tbe opzmom expressed are :ole{y bis own.

. .fort; which no advice can remedy, most errors can be traced 'to

: “The Questions Presented

- decide which cases’ need the more thorough monthiy confer~
s ence review, by the Fall ‘court that is required in the roughly

'mg from the record what i 1s requrrecl o perform its, rewewrng;'-"‘-
g 'funetlon, the inevitablé errors and oversrghts of. advocates usu--

the tespondent, of persuading the coiirt that the appllcatlon

* and confidence wich your reader.” This article is intended to
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Suggestlons for Improvmg Your Chances
When Applying for Leave to Appeal to
the Mlchigan Supreme Court

By: Frederzek M. B.aker, Jr., of counsef to Willingham & Coté*

their briefs and arguing theif case after lea\'.';e.has 'Beén granted,
- useful information can be found'in the “Guide for Counsel In ~
- Cases To Be Argued In The Mrchigan Supreme Coutt,” which -~

can be found on. the court’s website. * For an appllcatron, the .

- ~ rule that should gulde every word you ucter is MCR 7. 302(A)

Yerit is not an exdggeration to say that many applications séem
to be wrltten by advocates who thlnk the rule cloes not apply :

_to them.

The first subsectron of that rule thar an astomshmg number'r.-;

E ".of advocates” drsregard in mulrlple ways 1s 7. 302(A)(1)(b) T
'requlres the: apphcatron to Indude “the questlons presented for

review, re!ated iin_concise, terms o the facts of the case/ Thls o

‘ -requlrement has three dlscrete Components e

Frrsr you must determrne what questlons are presented fm- o

| review. Yet most advocates fail to realize that not every claim. -
of error that was presentecl in‘the court of Appeals is necessar— -
cily grant—worthy Many’ appllcarlorls are written with ; seemlng' i

. obliviousness to how to identify and: properly state the’ quies- -

.- tion presented “This ‘often ; stenis from the advocates failure.
.+ to grasp-a fundamenral prmcrple:; % the Supreme Court does’ not .
. exist to-correct error. - You catinot suite the question presented o
icorrectly withott. keeprng thrs e[emental facr in mind:- You. .
~are appealmg ﬁam the’ only coyrt in ‘our: system desrgned 0
rcorrect error, the Court of, Appeals, 10 2 court whose only. -
-concern normally is whether, any errof- -below notw1thstand—

~ing, the question presented is sufﬁctently 1mportant to war-
rant a dz.screrzonary giant of leave to appeai z You simply can”
not correctly frame the question: presented in'an apphcarlon

for leave to appeal t w© the Supreme Coure without referring to |

the groumir Jor-granting | leave. enumerated in. MCR 7.302(B)

(1)- (6). Yet a- substantral proportion of appheanons contain”
statements of the issue merely a.ssertmg that one ot both of the :
- courts below * “erréd.” ‘

" Do not- leave it'to: the reader w©. re1se out wherher your
apphcatron presents an issue that presents oné'of the grouuds .

- that warrant a grant of leave! “State the-i issue, and argue the
issue, in such a way. that you : relate whatever ervor occurred be- .

low ‘to one qf the graumz’s for gmntmg lmve o dppeal.* “This

Ee rmthor than/es Chief Commmza ner Damel Bru[m/eer ana' jofm Yi’agen E.rq far oﬁérmg camtmctwe commems and sugge:tzom,

" State Bar of Michigan ,'-_"S_Urﬁ@c?--a_'f'd;I’?d?,m.r‘:}th-L?_"‘f.'Sre@.tid'n7 3
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may seem. obvlous, buc : many apphcattons do not even allude :
to the grounds for grantmg leave, let alone argue that one or
more exists. The reason for this s often obvious: through the

- miracle of moderi word processing, the appllcatton is often "

nothing more than a recaptioned and slightly revised version

iof the applicants Court of Appeals brief. ‘That was-an-ap- -

peal by right, so, of course, it contained no discussion of the

> grounds for- grantmg leave to appeal to the Supreme Court. -

“ Albways bear in mind that the appltcattons argument and

analysrs must be presented in terms of the fule prescrtbtng the -
- grounds for granting leave. If you have not-even addressed
" ‘those grounds, you have greatly reduced the already long odds
~of obtamlng leave: ‘In the absence of any. guidance from you, -

o it mdy not be readily discernible why your case is an appropri--

- all in the issue statement,_ the material facts are likely to be ob— 5

5-até one for the court to devote its 'scarcé time and resources to
. -decrdmg Bear in mind, o, that the “default dtsposttlon is
- to ‘deny leave: By the time a case comes to: the - Supreme Court,

at- feast four Judges have done. their best to. dec1de it correctly
Certamly ‘the. ¢ourt i unhkely to-search for grounds that- the
appltcant has not advanced. . The effective advocate must argue
thec cas¢in termis of the requrrements that the court' wrll apply?'
HE decrdtng the appllcatlon | :

Most errors can be traced to a' fallure to';"} _,_A: :

~writing: Know your audsence and wnte for. yourji
- jaud:ence '

o

oy Related |n Conmse Terms

CThei issite stitement is to be concrse, a‘term’ o that appears

three times:in MCR 7. 302(A)( 1) because the court is: )ealous
. of its time. “Yet issue statements coinmonly fun on for two-o. £
. " three huadred words, forcing the reader to analyze the case to-
e dtstlll and correctly frame the issue; It'is foolish to-state the
issue at such length’ that-the reader is lost before: cornpletmg

e Usuaily a dtsorgaruzed issue statement reﬂects a mmd thae -
"+ has not refined the question sufficiently to present a coucrse T

oy statement of the material facts and proceedings or a “concis¢
g :argument See MCR 7 302(A)(1)(d) and (e) When the ad

vocate consrders every fact “material;” \and s0 1ncludes them

scured in the resulting word. thtcket. and the ﬁrst opportumty

© make an ally of the reader is'lost.

One understands the advocates dtlemma, because, at Ieast

“in some sense, 2 great many facts may be miore or less materlal

" At least two approaches can be used to resolve this dtlemma '

The first is to state the issue in terms: of the facts, but not

o o 1nciude so much factual-detail that the facts” obscure the

issue.’ This approach probably w1ll requlre several attempts, :
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- and much critical revision. The effort is werth it, though, not

only because it is an effective way to present the question so

that an (as yet) uninformed reader can understand it readily,
- but also because the process of refining the issue statemeént .
" to conform to this model forces the advocate to identify the -

* few truly material, potenttally dispositive facts. Eliminate ad-
jecttves, beitig sure to excise anythirig that criticizes the other
" party or the courts below.®® Revisé and reﬁne the issue to its’
essence as neatly as possrble .

-If you find that you cannot bear to leave our’ potennally
stgntﬁcant facts, or believe that the issue truly cannot Be stated
-~without reference to a lengthy and comphcated cluster of facts, -
consnder the aleérnative model of prefacing a brief statement of
. the isstie with an mtroductory factual statement rather than'
attemptmg to include every fact in d fun-on issue stiternent. .
- Be: constderate of ‘your reader, who, unlll(e you, has not been
llvmg in the. case for years, comes to it wtth no knowledge of
- its facts, and has none of your deep—seated conv1ctton about
its merits. : :

P

'Ihus, rather - than presentmg your reader wtth a.rin-on -

, monstrosity of subordmate clauses: peppered with- semtcolons
-, (or, worse, not even. peppered with sermcolons) ‘use the op-

- portunity to-stdte the issue to mform the readér by tlghtly

y organtzmg and concrsely stating. the: f’oundattonal facts in a-

: o brief h chat will b he bltth nttd
foI!ow the two most baS|c rules: of persuaswe;‘.' e paragraph that wi ecompre en81 ¢ o e prate

“ reader before then- ‘providing a concise Statement of. the issue

“that comprtses the imost matertal facts." Th}s alternate issue

template can be htghly ef'fecttve when the lssue arlses ina truly

- cornplex factual settmg

:-.,. . To the Facts of The Case n

Ftnally, do remember that the tssue must be stated ind such e
a way that it is related in concrse terrns to. the facts of the dase.”

] To follow this rule, you must 1denttfy and corivey to your read-
-er What “facts: of the«case gtve rise. tor.
presented Ani issue stated: wtthout reference 1o the facts, such

the: (grant—worthy) issue ¢

'as, ‘did the courts below err’in concludmg that plaintiff was .
not entitled to relief under all'of the circumstances:presented;”.

" “'Is cértainly stated in a way that is rela_te_d to the facts _of,tl_tc o

'case,” but it does not identify those facts for the reéader. Tal{é' :

. the time to |dent1Fy and then properly state the issue in-terms

*of, the muaterial facts. It not only’ will lmprove your reader’s o

} understandtng of the case, lt will i tmprove your oOWil- analysts, R
and thus your argument ‘ : ‘ e

7 Statlng the Facts:

Agam stressmg the word concrse,“ ‘MCR 7. 306(A)(1)(d)

__j ‘requires the: advocate to provide a “concise statement of the o
i_ aterial proceedings and facts conforming 1w MCR 7. 212(C)

(6) ” That rule, in turn contains.a detarled ist of requlrements
that w1ll reward study and observance 12

'State_Bar of M_iohi_gan- |ri_tsqrance',ah_c_i;rneemmty‘_tgw,sectjga o
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- Despite these clear d;recnves, many. appllcants SImply -
summarize seriatim the testimony of every witness, leaving, |
it to the reader to glean from a disorganized and indis-.
* criminate welter of information what'i is significant. That .

. approach not only obscures the marérial facts and proceed-

~.ings in a thicket of peripheral and immarterial information,

it also automatrcally violates the requirement that your .
- - statement of facts be ° chronologrcal 13 Tt also makes i itless
probable that you will:note the points-on which the parties
the rule also requires. More .

-.and witnesses disagree, as
importantly, it foolishly alienates the réader-at the begin-

* ning, when the statement of facts should be establrshmg a

. frapport and a bond of trust.is .

‘ Perhaps some advocates fall t6. observe these requlre-.
. ments because they fear that leaving anything out will open. ..
-+ them. to criticisin on the: ground that they have omitted '
. some unfavorable fact.'s "The solution to that is notto. vio- -

R late the rule by including every f face, regardless of whether. -

L Uicis material. 7. Alchough the 1mpulse o be over-mcluswe_' %

" is understandable; it should be resisted: - If you know your |
. casey. you know which facts are material.. You should con-

"+ fineyour statement of facts to those that have a- bearing on. "

. +..- the issues presented- and contrlbute 0 understandmg the §
“case. Do the work necessary ‘to organize the facts chrono- -

' “:_'loglcally, bemg suré to prowde dccurate. references to the < |
.- record, transcript, and exh:bits,“' and notlng the pmnts on .

R "whlch the witnesses did. not-agree? : g

- Ifthe proceedmgs are atall complex, and espec1a_lly if-.

"".the procedural posturé of the case has-a bearing on'the }--

“issues presented, consider: summarlzmg the proceedmgs};f- -

. separately from thé'summary of the material facts."” Some-

. YO ur case

' not: comply presents 4.golden opportunity that a respon-'w' .

*_dent should always exploit:’ the chance (indeed, the oblrga~ -
“tion) to weaken any bond the appllcation kas forged with - -
‘the reader by impairing the credibility of its statement of
“the facts. . The respondent can do-so and, at the same time," " -
both forge a borid with, the reader and shape the reader’s .
fundersmndmg of the ¢ase, by provrdmg 4 counter-state- . .
‘ment of facts, pointing out the inaccuracies and deﬁcten—,
"uIF you are 1.
‘the respondent, dont waste this opportumty If you are . =
- the appllcant, do not give the respondent this opportunity. .
An apphcants ﬁrsr tactical victory comes from prov1dmg a

ies in the appellant’s statement of facts...

Volumé 7 Number 2, April_ 2014

in the directory and mdlcate their areas of eXpert[se and the
: -__serwces they can prowde '

- 7'_The drrectory will: be a resource for attorneys and court
‘personnel in Mrchlgan 10 assist’ thernin finding Sectlon"" :
, ~-members to assrst in, the handlmg and/or resol"' ion-of
;s gatron : ‘ -

‘-;When you reglster you can mclude the followmg mforma- e
ion; in: addltlon to mformat:on on how to contact you : _‘}_,__' u‘v;-’

" '_'Areas of Practlce - - SO
-* " Indemnity: Issues, Contract Draftrng, lnsurance in~ R
" . House, !nsurance Pollcy Draftmg, L o e

1« “insurance’ Coverage (Lrablllty, Flrst Party Auto Thlrd
e Party Auto, Llfe Health Disablllty) :

e Regulatory Matters
S e Corporate/T ransactlonat

_'Servrces. R e B A T,
times.the ‘procedural summarvadl be most helpful if it . Consultatlon T TR S Y

:precedes the ‘staement of material Facts, and sometimes- R -thlgatlon and Appeals
it will be.more: eEecnve if it Follows them. Cons1der care- "l

, ‘ully arid choose the order that works best for presentmg"g; B

T Awell orgamzed apd concise statement of the mates . [ Ha R ¢ ' -f s d ' d
;. rial. facts and proceedmgs that complles with both MCR ] ,...Cllent ase (Percentage 0 work or lnsurers an Vlnsure S)
;7 302(A)(1)(d) and 7. 212(C)(6) wrll greaily enhance an |- R

l'applxcatlons chances of success. Conversely, one that does .~ :
: jmrstatebarcom/add -me check the appropnate boxes

"enter your personal data and C[IGk on “enter. ” R

To SEABCH in the Dlrectory, go to http //mrstatebarcom
click on “fifid:a lawyer,” check as many of the boxesas-
4 -apply.  You can select by.one or more of these: . -
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T county)
' Then Cllck on. “Apply"
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-+ statement of facts and proceedings so accurate and complete
., that the respondent is obliged to > accept w?

Flndlng and Cltlng the Law Really Helps

neglectful paity where it found ic.-

.l;? ing but unsupported assertions is unlikely to win the day. Yet.

7 such arguments are disturbingly common, which is especially
* surprising-when one considers that the advocate has, by hy-
.~ pothesis, already had two opportunities to research and brief - -
" any issue that has been preserved for appeal. Indeed, if it has .
" not been briefed, it is not preserved for appeal. Those who -
_ -do not learn from history truly are doomed to repeat it. Thls

s your: client’s last chance, den't sacnﬁce it out of sloth

"Artlculatlng How-Your Case Fits Harmonlousiy
Within Current Doctrine Is Essential to
~‘Successful Advocacy SRR

" teen years, you know. that great changes in Mlchigan law have
.,","occurred since 1999. Among other thmgs, that is-when the
- court began to embrace and employ a textualist approach to

: analyzing i issues of constitutional, legistative, and ¢onttactual -
““intent and meaning. This analytical approach has produced
significant changes ini both substantive and ‘appellace proce-
- dural law. This article is not a primer on all changes that have -

occusred, but this particular change in the ‘court’s analytical

- approach to deciding cases provides an example to i[luStrate
my point.

~ butalso has changed the tools of interpretation, such as legisla-

~ tive bill analyses, formerly used to ascertain legislative intent.2s. .

Tonce observed an oral argument in which the advocate urged

] " An argument must conform to MCR 7. 302(A)(1)(e) by -
-mcludmg citation to authority.” If you fail to provide au- -

'authonty is. unbriefed, and thus: abandoned and leaves the

Volume 7 Number 2Apnl 2014

" that the meaning of the statute at issue was appafcnt from the.”
. discussion of the law’s purpose contamed in-a- House Leg1sla-
" tive Analysis. That advocate had not done his homework. As-

a result, he not only missed an ‘opportunity to persuade. the -

~ court to his position by relying on indications of legislative -
“intent that are deemed permiissible and- persuasive guldes o .

" textualist interpretation,” but almost certainly actually alien- -

thorlty to support a point in your argumient | that is lecal":-'-. ated, and deterred a majority of the court from embracing, the
to, the success of your application or response, the court may, - -
‘but certainly is not obligated to, do your work for you. As.”
Justice: Voelker Famously obsetved, in an opinion frequently EE
cited to this day, “[]he appellanit himself must first aclequately_ ‘

'prlme the puinip;:only then does the appellate well begxn to .

_argument he advanced by basmg it on’ authonty that the court

deems untrustworthy. . .
Examples could ‘be mulnphed because the court’s dec1—

. sions of the past decade and a half have transformed-many

: ** substantive and procedural -areas of the law.- The point is sim- -
fiow” ‘Though the court seldom invokes its ‘power under‘{-f_ :

"‘if."MCR 7.302(F) to strike'a nonconformlng brief; it often ap=-

plies’ the rule i in Mtc/mm that an argurment. unsupported bY : “rules the court will apply in analyzmg thé merits of the ar-

' “gument advanced. An advocate always mustbe at pains t6"
: : . - formulate any drgumentin terms;.and support it with. curreniz .
“In'an age of computerlzed research ‘no-one has any. excuse. . : e ; ,
. ."for leavmg a critical point unsupported by authorlty Do the’
A‘-;:-:jwork or I'lSl( losmg because you did ne, Though dhe court 3
" and its staff may. choose to- research a‘point or assertion that ™ -
- party | fails to support with authorlty as the apphcauon goes - |
- through the review process, ari argumerit that consists of noth: '

- ply that an apphcant who seeks the court’s intervention. must
- do the research necessary to be aware ‘of and sensitive to the -~

. _autherities, that comport with the rales-and-modes of analys'is-'. S
.+ that the courr has made it plam it will henceforth apply

Every Word Is Not a Pearl

- "Breviy is the soul of wit. We all know it yet ‘too many
-“advocatés ‘make ‘the ihistake-of tegardmg the SO-page limic. - -
-~ of MCR 7.302(A)(1) and 7.212(B) as'a ‘goal; rather than' a~ . ©.""
 masimum: Remember that the courthas 2000 apphcatlons oLt
~ consider; and that yours is no more or: less 1mportant than the_ B
rest. Assist’ the court to-do right by your case in the limited - - _
. ‘time available by making your brief as short, plam arrd slmple s
_as possible. “That brevity will be apprec:la,ted T
_ Although 50 pages may be required in‘a case, that has un-.'i L
R ‘usually compllcated facts, an unusually: large record ordn un-
: .usually farge’ number of. appealable issues, most. applrcatlons' , :
“can be presented — and would be better presented —in halfas’ "
" many pages. An advocate should ‘strive to conﬁne the apph— REENS
cation. to_thé féwest: pages consistent with a'fair. statement of L
Unless you have be¢n sleeplng under a tree {-‘OI- the last fE- " the facts and thie concise” ‘statement of the - argument thac. 1s‘_7_: ot
“.."both required by MCR 7. 302(A)(l)(e) and i fecessary-to 'dem: - -
- “onstrare thar the case satisfes ‘the criteria: for granting leave
" to appeal. “The court will not beneﬁt from, ot be Teceptive ~ .
- 10, unnecessarily lengthy : atgument “The more. con(:lsely the” .

argument is presented, the more persuasiveand effectivé itis -

likely to be. ‘Once you complete i drafeof your argument, edit

it ruthlessly and repeatedly to-improve: orgamzatlon ; eliminate

 repetition, delete excess words, recast passive sentenices in the
 “active voice, and so on.® Shorten it as much as: p0551ble L
“The court’s focus on the text oF a constltuuona[ statutory, Avoid 'Pef_SOf?a“"yl
‘or contract provision affects not only the standard of review;”

Appellate. work can.be a monastic occupation.

" thar you are alone in a room with the record and the briefs. - . ="
You may hear litdle else all day except the subvocalized voices
_of the advocates who wrote those briefs. Imagme what it is llke _—

6 State Bar of Michlgan Insurance and Indemmty Law Section

Imagine
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: 'when those bricfs contain mean»splrtted bickering and name-
_ callmg by counsel who have such fow regard for cach other {or,
“wotse, the courts below) that they cannot resist. 1nfect1ng cheir
. arguments with these feelings, inflicting them on the reader. -

Insults, accusatlons, sarcasm, and ad hommem attacks have

ne place in an application. They are unpersuasive. They are -
: also: unprofessronal Rise above your feelmgs Exclude them .
from your brief.. Remember the passage of the Lawyers QOath’ ™
" in'which you promised to “abstain from all offensive personal-

“ity,” and. your ethical obllgatlon under RPC'3. 5(d) to refrain )

- from undignified or discourteous conduct toward the court.

timent of ptofessmnals that the riles, -require, may 'well be un-

_eoutL 1o perf'orm its smgular mission in Mtchlgans one COLli't:_f‘ '
ofj JllSthC t If anyone reads thrs, arid 1 have succeeded inim- o
- “paitingeven one useful suggestion to each  persoh who: does, | S

tasks Good luck I

was a pariner for 19 years in the Honigman forim's Lansing office,
f‘z'n a litigation: practice that included, extensive. dppellate, work.-
~ The over rfyree dozen published. detisions of state and fedeval courts " .
o in cases if which the author was. counsel of vecord can be ﬁnmd SR
- at wuww fhakerlaw.com.” As an. aajunct praﬁssar be taught insur- =

- ance law’ and conflict of [aw.r at Cooley Law School;: and: bat/a -

' insutance and-no-fustlt law it MSU Laiv School. He served on-
the ﬁ:ll—tzme faculsy of both: Wayne Law School (as an instructor. ™~ -
aflcgztf writing, research and ztdvoc‘dcy) and Coo[ey Law St‘hoal_:'_ ‘AnalY?L your casc sensitively, realistically, and iina agin: atively, not
(m an (ls.mmmp mfa:or, tectd:')mg contmcts. awlp racedure, [md . = -'_dectdlrlg on'what issucs roscek l<_ ave (o JPPL:IL and whar relicfeo
legdl writing and resedrch). He'is now of counsel at Wt[lzng/mm e
& Cate, PC.,, the firm where he began przwzte practice after serv- .-
- ing as-d reséarch attorney and law clerk to the late Chief Judgeof.
- the Court oprpealt Hon: Robert]. Dan/aaf His emml addres: .

s fbakfr@wzl[mgbammte tom

 Finally, remember that a reader who is.forced to “listen” to
 these. obnoxlous, angry voices, rather than to the reasoned ar-

sympathetlc to your cause. Behave yourself. . You are practlc-
“ing an hosorable profession at the: apex’ ofthe Mlchlgan court, ;
system. Set aside personal animosity and comport yourself as-
he professmnal you ate lucky to be. You owe. that to yourcli- - -
ent, who is. countmg en you to presont the best s case. possrble i

* T have tried. to. o follow my own ad_rnonmon, and keep tl’ils
i_'_‘rtlcle reasonablyshort, 5o, [ have conﬁned myself to che most.
important lessons’ gleaned from my experrence 4s an advo-"'
:cdteand the erght years | enjoyed the privilege of. asswtmg the

S

Endnotes

' 1_' Except, perhaps, the motto of Boxer; the tireléss and stalwart '

_ draft horse in' George Orwell's Animial Farm, “1 will work hard-

CVCI’Y time.

. .procedure, during which the Justices typically circulate memo-

tively).

PuE)lzmtram/SmrzmaQOI 212 7()12MS G’i:mmlRepar! pd'f
' accessed on March 3,2014); : ,

100 cases,”

March.3, 2014):

i 2014)."

In addltron an artlcle that was - mcluded arnong the materlals

. Advocacy: Advice froi the Chicf Justice, Institute of Continuing

" several that apply at the appllcatton stage.

Ltem isan analog

© 162 L. Ed. 2d 552 (2005)

presence of some érror may not warrant a grant of leave fo 1ppeal
i if your case docs not-present any of the grounds that prompe the’

- deécides o deny leave to appeal.

" Hard work and preparation will bear unprepared brrlhance '

‘For a detailed’ descr1pt|on of the | process rhe Court follows be---
- tween the circulation of the commissioner's report and the alei-
- mate disposition of applxcatlons not disposed of under the OTE.

Legal Education, congaing mformatlon, mslghts “and: suggestions’.
7 sure.to be useful to. advocares in the Suprerne Courr, mcludmg

" For' ‘an excellent explrcatton of- why that dlstmctlon matters, see

<+ " Halbert v Michigan, 545 U.S.605, G17:618; 125 8. Cr. 2582

; Because that distincrion is so 1mport1nt, and because even the.

For example. in a case in which the Court of Appea.ls has ex-

;- randa and request addmonal information: ard supplemenml res .
ports, see Oberg and Brubaker, Insights on rbe Mzchzgan Supreme
Courrs Considerationof Applications ﬁir Leave to Appeal, 87 Mich . -~

- Bar ] 30- (February 2008) (the: authors are the Court’s. current, .

‘__LDeputy Chief Commtssmner and Chlef Cornmlssroner, respec— '

-.-Michigan Supreme Court, Annual Report 20I2 ar 3 4 See -
" htsp:fcatris.mi. govlAdministration/SCA @/Rf’mmcer/Dacrtmmﬂ/ -
(Lasr i

. Accordlng to the Cout’s webSlte, ‘v }he Supreine Court'recuves-
. about 2, 000 apphcarlons cach year asid ‘grants leave’ ini about:

B heep:/fcourts.mi. gov/educauon/le'rmmga-ccnrcrl -
Pages/Mlchrgans—Current-Court—System aspxn (Last accessed L

- i»tfp //camrs i, gau/Courts/Mztbtgmz.S'uprcmeComI/Dmumcrzts/
" MSC9%20G, mde%Q()jor%Z()Cawzw/ pt{f (last accessed Mareh 1L,

o 'provnded at the 2013 Mtchtgan Appellate Bench Bar Confer—-,'
w]ll have g_ss]Sted not Only the rea_ders, but also tl'lC cou[t and ' ; CﬂCC. ChlefJuSCECC R.ObCl'[ P Y()Lll'ig, Jl‘ Eﬁctwe Supreme COﬂﬂf ::. By

ts staff in performlng thelr endless, and endlessly sattsfymg, =

"‘.“":“-Ob\rlously, the circuit-coure serves that. functtou in appeals ﬁ'om .
- "the district coutts, bt ['am spe1k1ng of the basic 1ppellate mod-
e, of which the dlstrtct/c1rcu1t/Court of Appeals appellate sys—

* ~Court to grant leave in-such a tiny fraction of ases, you should . .-
. -only as you decide whether to seck leave to appeal; but also in -
- request. If you think the Court may eonclude that “mere error”™ -

. onot meriting a grant oFleave has occurrt_d in your case, consider .
whether you should suggest alternative rellef in case the Court :

_erctsecl its dlscretlon to deny a delayed appltcatton for leave o -

State Bar of Mlchlgan lnsurance and Indemmty Law Sect:on ,

Y




_The Journal of Insurance and Indemnity Law -

* appeal, thereby leaving uncorrected thie very sort of error that ic

" exists and 15 desrgned to correct, would it be sufficient to obtain

" aremand for consideration as on leave granied? Rernember thac.

.the’ Court is reluctant to grane leave in any case in whlch rhe

- Court of Appeals has not-already. fully consrdered the issue pre—

- sented. The alternative of a remand to the Court of Appeals isa

' * form of error correction” in which the Court can and often does
" engage, because it ‘does not entail the commitment of its limited
. résources that the requirements for grantmg Jeave are de51gned w:

L ,husband

- Similarly, consider whether a remand for recousrderauon in llght

- of a decision of the Supreme Court (either one issued after the’ T

‘ _Céurt of Appeals décision or one the Court of Appeals did not
IR -Constder) ‘ot another decision of the Court of. Appeals that s
-":controlllng under MCR.. 7 215(C)(2) and 7. 215(])(1) would

tlon for feave to appcal ‘Andscon. .

not present the grouuds for. granting .- leave prescrll)ed by: MCR
.302(8) consrder whether grounds exist to request. altername
celicF rhar w1ll get your case back: before the: Court of Appeals,
whrch ex13ts to COTTeCt EFIOL ‘Consider whethier suchirelicf should: -
bé. requested in the alrernarlve And cons1der whether, and-ifso
how, to indlade or: suggest that alternatrve in stating ‘the issue.
nok rely on the Cours to think qf tbe:e pambzlrrzes o7 mzzke
these ]udgments dnddeasmm ﬁ)r you, but do ‘bear in; mznd rlm,r

zm‘lude re:zsoned altematzve requem for relzgf r/mu‘ tt’ae Cozrrr czm
7 "uqf' gmntmg leaue Lo

E _‘,You must explam why the.claim presenred does (or, lf you are- th
: respondent, does not) (l) involve a substantlal questlon as (o th
l{altdlty of a leg1slatlve act; (2) involve a question of substantlal
pubhc intetest and.is against the seae (o its ageucylsubdrvrsrorrl
“officer); (3)-involve a legal principle of major- srgmﬁcance 1o, th
,."_'states Jurtsprudence, (4} satlsﬁ( the speCIal grounds dheat must be-

: ."(5) rnvolve a clearly ¢ efroneous decision’ that * wnll catise marerlal
other decision of the Court of Appeals, or {6) isan appeal from.

" an efroneous decision of the Attorney Discipline’ Board rhat will--

o . cause a material i m}ustlce MCR7.302(B)(1)-(6)..

g “For example, this issue statement, drawn from the facrs of Brorz-.

. son Methodist Haspital v Allstate Insurance Campzmy, 286 Mich’;

-"CApp 219 (2009),.Iv gtd 488 Mich 918 (2010), lv vacated 489" -

" ~Mich 925 (2011), distills to.a manageable length 2 complex

.. -question of statutory interpretation, leaving for the statement of

~.the facts and the argument the factual dwc_lop[m_nt and_statu-_

tory analysis necessary o whpack the issuc in dcml «l[ld Fully
'(.xpLun ics ]unspmdcntml sr&mﬁmnc&. S

N When the claimant hospital satisfied the rlmmg rcqmre-f.' '

.7 . ments OFMCL 500.3174 by ﬁlmg its claim with. the As- -l 13 7. 212(C)(6)(“A statement af facrs that rnust be clear, concrse,

- T_srgned Claims Facility within a year of the first and last’ .
dates of service, and t1mely fiting its “action™ after the .

-+ Facility appointed a servicing insurer, does the one year -
back rule of MCL 500.3145 bar recovery, in this case of

. - serve your ‘client’s interests better than an unsuccessf'ul applica-

In short, if you are concerned that. the efror in your case, ,may

commissioners report can — and a_ﬁ‘m does — include alrematwa g
prapa.red orders: B an appraprzate case, your applzaman should -

“~shown.in an. appeal before a decision: by the-Courr of: Appeals, :

m]ustlce or that “conflicts with 2 Supreme Court decr.sron oran-

Volume 7 Number 2, April 2014 ~

 first impression, because claimant rendered all of the ser-
* vices for which it secks paymeut stightly more than 4 year-
o before_the “action” was filed, owing to-the short. delay'
. that occurred before the Facility appomted the servrcmg .
"'msurer?

IO See “Avoid Personahty, mﬁa

-1 Consrder this example, drawn from the facts in Majestrc Golf

- LLC, v Walden Lake Country Club, Inc, 297 Mlch App.305
(2012) revd and.remanded _ Mich 7. 840 N W2d 305
2013 Mich. LEXIS 2045 (December 20, 2013) :

. The Courr of Appeals. held ina publlshed oplmon fol-, _-
. lowing a decision of this Court holdmg that-a'lease must. -

- be construed “as writtén,” that, under the strice Wordmg R
.7 of the lease, the landlord may tetminate the lease eveii P
- fora non-marenal defaule. The: Court- oprpeals did oot -7

c consrder, however (1) wherhet" rhe landlord: gave notxce{' i
> -of defanlt by regmrcred mall return recerpt requested as-..

landlord did not invoke the’ power to terrainaté the lease, -
- - a question of fact existed whethier the landlords notice,

.. terminate the lease, dnd thereby cause'a forferture of the -

: l.Dld the Couirt of Appeals clearly errin farlmg to; consrder' :

_the fandlogd to déclare the lease rermmated will resule i’

12‘ MCR 7 212(C)(6) requrres _'

the rrral court, :
' (a) rhe nature of the 4 acuon, : e
- (b) rhe characrer of pleadmgs and proceedmgs, :

(5 the subsrance of proof in sufﬁcrent deiail to- make it -

B 1nrelllg1ble, indicating the facts’ that are 4’ controversy s

_andthosf:th'ltarenot,_ e

."_"(d) rhe dares ofi lmportant mstruments and cventq,

“fe) thc rulmgv :md ordc,rs oF the trml court,

’:_jf(f) the VL[‘ClICE md ]udgmcnt, and

: -.(E) my orher mattets, ncccs.'ﬂry o an’ undcnr‘mdmg3 o[’
T rhc conrrovcrsy and the questions mvolvcd

and. cﬁronolagmzl ™).
14 'See MCR: 7. 212((1)(6)(c)

15 Remember that the commlsstoners reporr, whlch is. used to- drs-

: 8 *State Bar of Mlchlgan Insurance and Indemntty Law Sect:on

N Al

) - the lease requrred and (2) whether, in lrght of- cxrendcd"_“_ o
- fiegotiations while the default exrsted durmg which the * 1"

of default adequately conveyed the landlords intent:to. .-~

. fr_-_tenants several milliondollars oFleasehold lmprovementsf S
. ifthe defaulr was not cured Under these crrcumsrances TR

. ,"whether, under.4// terms ‘of the Tease, afid not ]ust the wel e
“termn authorizing termination for any: defaulr, allowing -

“a forferture s0° dlsproportronate ] the materrallty of the o

' _(6) A statement of facts that rouse l)e a clear, concrse, and chron—rr'. IR
ologmal narrative.. All: marerlal facts, both Favorable and unfa—,
vorable;, must- be Farrly stated wu:hout argumenr or: bras The' 7
'sraremenr must_coneain, - w1rh specrﬁc page. references 1w {hej::'_"
'trauscrlpt, the pleadmgs, or other document or p@per ﬁled wrth'l
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_pose of most cases under the OTE system, also must state the
facts. Most advocates are unaware that the Clerk currendy will -

22

. accept for filing a disk containing an eleceronic version of the

- application or response. Also; you should be aware. that, prob-

ably by the time you read this, the Clerk’s office will have imple- - N ' _
mented e-filing. E-filed documents-will be available system-wide . -

. to the entire Court and its staff; making it possible for all to
go directly to the application, response; and any reply ‘at will.

. eitire appllcatlon file.

s You also should be aware that, once c—fiimg is lmplemcntcd (lt WEHA
7 be optional ‘in the beginning, with the goal .of eventually be--
"+ .ing mandatory in most cases, probably excepting prisoners and b o

+ other in pro per parties) all hard copy application filings .will -

This will mark a sea-change, in my opmlon, in how the Court- e
Funcnons, by giving Justices and their cierks instant access to the '

-be-scanned into a scarchable pdf format that will:be avatlabie" '

' systcm—mde (6 the entire. Court and its staﬂ" even 1F thie case was
ot c—ﬁled '

able, must be stated w1th0ut argument or bias.”). .

L " from form. An :z[leganan is'said to be:marerial when it formsa -

" _substantive part of the case: preqcnted by the: plcadlng Ewdmce‘ L

L aﬁred in a, caise, or a question prapounded is matemzl when TR
N ) relewmt and goes'to. t/ae w&amm‘ml Fmatters in dzspute, or hasa -
S [egmnmre and eﬁécrwe mﬂueme or bmrmg on rhe decmorz of rbe_i.' R

" s (Emphasls addcd)

L cecdmgs 1lstcd in thc rule)

"~ 19 Prepare your statcmcnt w1th ane’ ﬁnger on: the rule, domg 50

|;ecord to find what you could and should have includéd in- your
Lo applicanon “Thé namre of the actibn;” “the charactcr of plead.-

sy ‘and thosc that are-not;”
,and events, !

“and ;udgmem:, -and © any other mateérs hecessary to-an under-;

72200 e @
.20 S¢e MCR 7. 302(1))(1) md 7.21 z(D)(a)(d)

Sce MCR 7. 212(C)(6) ("Thc statemcnr must contam wu:h spc—“_j o
,j'c1ﬁc page rcferences 10 the franscript, ¢ the pleadmgs, or other_ P
-document or paper ﬁlcd with the trial court the Facrs a,nd pro- S

. will-ensure thde. you mciude what the Court. needs, and'save the’
o Court and commxss:oner the trouble of scarchmg an unfamthar

5 ings and proccedmgs,’ “the substance-of proof i in suﬂiacm dctaxl',:
" 0. make itincelligible, 1ndlcatmg that ficts chatare in cont[ovcr—:
“the dates of i important instruments.
“the rulmgs and orders’ of the riial court [and in. |
* the Supreme Court, those of the Couire of Appeals] ” “the verdier

- -additional facts noted in the’ followmg arguments.” This is bothr-
- unpétsuasive and contrary to the rule; chis is the- rcspondents '
. -time to putup. If you beliéve that the ,apphcants statement.is .~
. mcomplctc. pomt[] cut [lts} 1naccurac1cs or deﬁcmnc.'les If -

: '16 Sce 7- 212(C)(6) (“All matcnal facts, 501’!5 ﬁzwmble mzd unﬁwar-': : '- .

- not, be grateful for the brevity the applicant’s accurate statement
- -allows.youi to achieve and present your argument. '
The application must include “a concise argument, conforming -
" to MCR 7.212(C)(7), in support of the appellant’s position on
‘each of the stated questions.” MCR.7.212(C){(7), in tuin, ré¥
~ quires that the argument include “a statement of the applicable ..
- standard or standards of review.and: supporting autharities,” and .

".“ifa statute, ordinance, rule, judgment, or constitutional provi- -

- sion is. 1nvolvcd it must be reproduccd in.the brlcf or an adclen—'
. dumceit” - .

23 A/Imh.zm v Dermze‘ 355.Mich 182, 203 (I 9)9)
24 Mttc/mm, supra Though the Court has dlscretlon to consider B

,an isstie that was not preserved below, if necessary to preverit’

~money judgment in acivil case] is necded to show a mmcarrlagc -

" -of justice or mamfest injustice;” [and] such mherent power is to~ - '_
. -be cxerClsed only under-what appear ro bc compdllng ctrcum-';‘_.'r
> Napier v Jacobs, 429 Mich 222, 232-234 (1987):In" =~
g 'jshort, do not coupt-on the Court to rc:mcdy the. dcﬁctcncu:s of o
o G your bncf oryour Fallure o prc_ser\m an issite for appeal. -

'717 Black Law. Dwtwnary (Onlinie) (2d ed) defiries” matenal’ thus- s W/ﬂmmmvcﬂy of Burton, 493 Mich 303, 311- 312(2013) con-," -

o 'Iy “Important;. more or Jess necessary; havmg lnﬂuence or effect; -
: going to the merits; having to do with matter, as dlstmguishedr_;' S

’ etances

tains.a typical Statemenc oF thc standard of review, rcﬂccung thlS::_-‘ ,-
’ analYSls U o ' v

i This case. mvolvcs thc lnttrprctatlon ‘and appl:catlon of a
".de. nove. . When-inierpreting a statite, we follow che &-

" which is to dlsccm and ‘givic effect to the: mtent “of the

e ieself - 1F the ]anguagu of a statute is cleat and unam- -~ -
".blguous, tht: st1tute fust be enforced as writren’ and no - -

. further. Judlctal construction is pérmitted. “Effect should -+
. be given'to-every phraqc, claus’e, and ward inthe smtutef
\,and wheniever possible, no word should be treated As surs -
plusagc or rendered. - NUGAtoTy. Om} wf:o‘m an- ambtgm{y”' g

10 go beyond the statutory text to ascertain legﬂlatzw intent. .
e [Foomotcs omirted, cmphas;s addc‘:d ] Lol

2 G:Comparc thc refcrcnces twenty ycars ago,. in People v Fte!d.'s '

‘448 Mich 58, 67-68 (1995), to: Icglsfatwe history,” and cmng_
a House ch1slat|vc Anaiysts as‘a source 8f such histoty, to the’

- 'Courts dlscussmn two years.ago, in People v Williams, 491 MlCh_ 7

; . ,164 178 (2012 .of the proper approach to statutor anal SIS -
) standmg of the controvcrﬁy and the questions. mvolved » MCR_ B (2012) proper app yanay

“and determmmg leglblatlvc intent. - The Williams majority criti-, -
- Cl!.Cd the dmcnt bccamc it “would have this Courr i initerpret thc;
- _robbu‘y statutes in- .lccordancc with an tinstated k,gls[ ative in-

S 0 s chos 1, Ths
| Somtnmcs a rcspmldcnt confront(:d wrth ‘m Aocur‘lt(, \.[Al:unul[ L ,tcnt “th"r Eh an rlu, pluh mcmulg of the word choset 8.

Cof facts and procu.dmgs may ery o blune the i iinpact of accepts. - _'.‘ :_fr :
.. “ing'it by adding a vague: quallﬁcatlon along the following lines: ..
. “Respondent accepts applicant’s statement of faets, subjcct tothe -

approach to statutory interpretation has been consistencly crm—'-_.' )
 cived and rejected. So tog has this Coiirt rejected the dissent’s resort
- to unauthoritative !egmlm e anal_’ym in order ta dzsp!ace st:zrutmy .

- _.__-_.ldnguage (FQomoces omittcd)

‘:Among the authormes cited i in the W/zllmm: Courts dlscussmn;
'_: ;. were Frzmk WLync/y & Co v Flex Hchnalogwes, Ine, 463 Mich 578, )
: .4.'_,587 (2001) (statmg that “in Mzc/azgzm a legzslatzue analysis is'a

R o State Bar of Mlchlgan Insurance and indemmty Law Sectlon 9 . _

" a miiscarriage of justice, “[inore than the-fact of the. loss of {a .,f.

" statute, whfch isd qucmon of faw that this Court teviews . .. -

tabhshed rules of STALUTOrY. construction, thie forcmost of «

-"‘:'-Leglslature To do. 50, we begin by cxamlmng “the most..
. «xeliable evidence of that initent, the language of: the star--

- exists i, the: [anguage of the statite’is it proper for & murt"‘l I
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ﬁ’eble indicator of legislative intent zzmi is .rhere_']‘r)re a gfnemlij: un-

" persuasive tool of statutory construction’), and I ré Certified Ques- _'
" tion from the United States Court of Appealr for the Sixih Circuit
- (Kennetl. Henes v “Continental mearx) 468 Mlch 109, 11505

L (2003) (discussing why a leg?slarwe analysis, as apposed ta other

T r'omtmmg a stazute ). {Emphasis added ]

27 ‘See, . £ Peop[e v Gardne;; 482 Mlch 41 57 58 (2008) Whﬁl'ﬁ

the Courtsald _ Sl x Ll

. As we - have stated construlng an’ unamblguous statute
by relying on legislative history “[a]c the! very. ‘most ,

* 2 allows the reader, with equal plausibilicy; to posc a con-_: i

e clusion of his own' that differs from that of the majority.” .
- '_'(c:tatrons omitted) Further, ‘not all- leg1slanve history: is -
“of equal value .

e - forms of legislative history, is a poor aid in statutory interpretation - -
" and this “Should be accorded very litile szgnrﬁc:mce by- mum when -

; . In re Certified Quéstion, 468 Mich -~ S o
109,115 n.5; :659 Nw2d 597_(20_@3) Some %u{tqrzc_gl SRR

Jacts may allow courss 1o dmw reasonable mﬁrmces about
the Legislatures intent because the facks shed light .on the
Legislatures affirmative acts: For instance, we may consider
that an enactment was mtended to repudiate the judicial
construction of a statute, or we may find it helpful to com-
pare multiple drafis debated by the Legislature before settling -
on the language actually enacted, Other facts; however, such

as smﬁ' analy.re: of !egrr[atzan, are szgngﬁmnt{y Jess useful be-

" cause they do not necessarily reflect’ rbe intent of the Legzsla-. ,

s a &aaﬁr {Emphasrs addedj

28 This arcicle is not 1ntended . ptovrde 1nstrucr10n on matters'
“of sryle, but for the reader who- desrres an excellent summary of o
- the rules for plain and eﬁéctrve perstiasive Wrrtmg, I'tecommend -~ - -
- Joseph Kimble, Writing Tor- Dollars, Writing to Please, Carohna ST
" Academic Press (2012), which dl,s:r_l_ls the aut_hors over. 30 years 7
- of labor in'the vineyard of plain language and effective writing, ~ +

f Insurance

-

Summary

.;__"?"_‘:5M|ch|gan Court of Appeals Publlshed
: Standard Mortgage Clause Enforc;ed

W/ellr Fargo Brzm% N A v Nul[
— Mich App i 7(2014)
Docket NQ 3 1- 2485

s -The standatd mortgage " clausein th1s homeowners policy
protected the rnortgagees inferest'in “the property: : after afire.”

“.lack of coverage for the homeoWner In this actlon, the court*f N
- Tmrerpreted the standard mortgage clause asa separate contract

o between the insurer and the mortgagee, guaranteemg coverage .

lf_} ‘fora “valid claim of the _mortgagee” regardless of whether the?j';- :
o pohcyholder tacked coverage under the lnsurmg agreement or. ‘

?'under an exclusnon

.__Mlchlgan Court of Appeals Unpubhshed
! _ Property Coverage Afforded for Collapsed F{oof

: Ham and Ramiz, Inc. v North Pamte [m Co
Unpubllshed Court of Appeals Opinion
e of December 12, 2013 (corrected 2141 14) 7
;; L {Docket No. 316453)

Grocery store owner has coverage for the collapse of' hrs

-?Srgnrflcant In'surance Dems:ons

.:'By Deborah A Hehert Collrns Bnhom Farre!! Deborah hebert@ceﬂawyers,com

X .:loss, even though coverage wis not trrggered for the 'home—_, 7'

wner because he no longer uséd the home as his "¢ re31dence';, -
“premises.” A prlor action (sée Jariuary 2014 1ssue) determmed:' S

- other driver. The estate’s claim settfed for $675, 000, of which

._roof welghed down by the accumulatlon of SNOW. and ice. It B

Tt as later discovered: tha trusses had been treated W1th a ﬂame- RO

retardant chemrcal that caused the lumber to: weaken over N B
. time and contributed to’ the collapse North’ Pomte asserted B

N “thie collapse exclus1on, but the ‘Conrt found: that the exclusion

- did niot apply because of the exceptrons for- specrﬁecl catisés of e
“loss, which 1ncluded abrupt collapse of .. .partofy building™"
~due to. decay hldden from view,” and also, mage caused b_y-' 2
= welght of snow and rce SR e

lnsurance Agent d|d not have Duty to Advrse
Polrcyho[der on Coverage '

Estate af ch/mrd.ron v Grzmes R
Unpubhshed Court of Appeals Oplmon of January 21 2014 k R
(Docket No 312782) _jf- A

Husband and wrfe Pohcyholders purchased therr auto__
and homeowners insurance through- defenidant “agency Forj'_"
- many years. “The' first auto’ policy provtded llab:l(ty limits of . -
$100 000/$300 000. That limit was never nlcreased for the :
~ensuing policy perlod,s In 2009, by which cime’the, pohcy-'., o
holders owned assets worth $2.7 mlllron, policyholder wife
" was involved in an’ accrdent tesulting in fatal i injuries to “the

$100 000 was paid by the auto insurer. In this opinion,: thef'_— =
Court of Appeals found. no-basis for the poltcyholders mial | .
pracnce clalm agarnst the agency because insurance agenclesz:‘r

10 State Bar of Michigan Insurance and Indemnlty Law Sectron

i



